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Government issues guidance on working safely during coronavirus disease 2019
(COVID-19). On 11 May, the government issued eight separate workplace guides (Workplace
Guides) on working safely. These were produced with input from businesses, unions, industry
bodies and in conjunction with the devolved administrations, Public Health England and the
Health and Safety Executive (HSE). They cover eight of the workplace settings that are currently
allowed to open, from factories and plants to offices and contact centres. Further guides for
other sectors are being developed and will be issued at a later date ahead of those businesses
re-opening. See our separate FAQ publication on employment, health and safety and data
privacy aspects of these guides, including the stipulation in the guides that the results of risk
assessments should be published.
HSE issued risk assessment toolkit. This was launched on 12 May and is designed to assist
employers to manage and assess risks at work arising from the COVID-19 pandemic and more
generally.
The Food Standards Agency has issued guidance on reopening and adapting food
businesses during COVID-19. The guidance documents include, for restaurants and
takeaways: a re-opening checklist; requirements to review food safety management systems
and guidance on food safety for food delivery. A number of local authorities are also writing to
licence holders to advise them of requirements. For food manufacturers (many of which have, of
course, continued to operate) guidance includes adapting food manufacturing operations during
COVID-19 (including an acknowledgement that it will not always be possible to maintain 2 metre
distancing). This guidance is, of course, separate and in addition to the Workplace Guides,
issued by the government.
The Crown Prosecution Service has reported over 300 prosecutions for assaults on
emergency workers during lockdown. The report also notes that shop workers were among
the victims of 62 separate common assault prosecutions completed over the same period. This
is perhaps a reminder of the importance of assessing risks of violence to staff and putting in
place control measures to address those risks. The HSE has guidance available for employers in
relation to violence associated with lone working.
The Court of Appeal has decided that causation does not require foreseeability of
circumstances of harm just risk of harm. The case (R v A [2020] EWCA Crim 407) related
to a conviction for causing death by dangerous driving, but is potentially relevant to other
offences where the harm is said to have been caused not by the defendant but rather by some
supervening event which was unforeseeable and therefore broke the chain of causation. In
the case, the defendant had parked their car without hazard lights on the hard shoulder of a
motorway. One of the other occupants of the car died after a lorry swerved unexpectedly and
hit it.
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The government has published a series of documents in relation to its position on
future trading relationships with the EU. The package, called our approach to the Future
Relationship with the EU, includes sections on environmental protection and product standards.
The wording in relation to environmental protection is almost taken word for word from the
EU-Canada deal (CETA). This includes commitments to uphold existing levels of environmental
protection, and to uphold and implement international environmental agreements. Whilst there
are commitments to uphold standards and encourage high levels of protection, there are no
requirements for direct regulatory alignment. The documents also confirm that provisions on
climate change “will be covered in a separate agreement on energy”. There is also a policy
paper on chemicals which sets out the UK’s aims that the parties can “agree to continue
and strengthen their cooperation on chemicals regulation to facilitate trade” so as to benefit
consumers, businesses and the environment and to provide for the protection of human and
animal health. It also proposes, by 31 December 2021, the conclusion of a memorandum of
understanding between the European Chemicals Agency (ECHA) and the HSE. Again this stops
short of direct regulatory alignment. It is clear that there are significant gaps between the UK
and EU position on these issues, and the negotiations are continuing.
The Chair of the Environmental Audit Committee (EAC) has written to the Secretary
of State for Environment, Food and Rural Affairs (DEFRA) in relation to chemical
regulation and Brexit. Work on the government’s new Chemicals Strategy has apparently
been suspended due to COVID-19 and the EAC is concerned that this is delaying much-needed
clarity and reassurance for industry in relation to chemical regulation after Brexit. The EAC is
requesting clarity on how the government is going to prepare businesses for a new regulatory
framework, and guidance on whether the two-year window for new registrations under UK
REACH will be extended. The EAC is expecting a response from DEFRA by the end of May.
The government has extended the consultation on the proposed plastic packaging tax
to 20 August 2020, in view of COVID-19. We have recently presented a webinar about the
consultation, a recording of which can be viewed here, and also a blog.
The House of Commons EU Committee has asked the government about a UK equivalent
to the proposed EU Taxonomy Regulation. The proposed Regulation establishes a framework
to facilitate sustainable investment, but is not expected to form part of retained EU law after
the end of the Brexit transitional period. In a letter to John Glen, Economic Secretary to the
Treasury, the chair of the Committee comments that the practical impact of the new framework
for classifying investments by sustainability is untested and uncertain. Mr Glen is asked to write
to the Committee, by the end of May 2020, to clarify whether the government is planning an
equivalent legally binding domestic sustainability taxonomy for investment products.
The Environment Agency has issued further COVID-19 related regulatory position
statements (RPS), relaxing regulatory requirements for some affected processes. The updates
in May include new versions of the RPS on social distancing when signing and handing over
waste transfer and consignment notes in person, the RPS on cleansing and PPE waste at a
healthcare waste management facility and the RPS on monitoring emissions to air and water
from some environmental permitting activities. New RPS have been issued on COVID-19 and:
• Storing waste at unpermitted sites due to exceeding your storage limits, which allows firms to
exceed waste storage capacity on a permitted site or the storage limits of a registered waste
exemption as a result of COVID-19 related restrictions.
• Emissions to air from large combustion plant in the transitional national plan, allowing affected
installations to continue to operate under the current emission limit values (ELVs) in their
permit until their plant is able to meet the new ELVs.
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The COVID-19 crisis is believed to have led to a 300% rise in fly tipping. Many household
waste recycling centres have reduced or stopped services. At the same time, many households
have found that the lockdown is an ideal time to have a clear-out or start a renovation project,
which creates even more waste that would usually go to such centres. Rural communities have
seen a huge increase in fly tipping as a result, and the charity retail sector is also potentially
missing out on revenue by not being able to accept and sell re-useable items. The National Rural
Crime Network, which represents Police and Crime Commissioners along with organisations
who focus on rural Britain, has asked the government to “urgently consider” the impact of the
pandemic on rural communities.
Heathrow Airport has been granted permission to appeal against the third runway
ruling. As reported in frESH Law Horizons March edition, the Court of Appeal recently
overturned Heathrow expansion plans on climate grounds and declared the Airports
National Policy Statement to be illegal because it was inconsistent with the government’s
decarbonisation commitments. The government had already stated that it would be appealing,
but Heathrow Airport, together with developer Arora Holdings have applied, and gained leave, to
appeal to the Supreme Court. Friends of the Earth has announced that it will resist the appeal.
The hearing is expected to take place on 7 and 8 October 2020.
Court dismisses ClientEarth judicial review of approval of Drax’s gas turbine plans. The
government granted permission for Drax to build four combined cycle gas turbines (CCGT) at
one of its power plants despite the Planning Inspectorate (PINS) having recommended that the
application be rejected on climate grounds. ClientEarth argued that the approval undermined the
UK’s 2050 net zero carbon target and that turbines were inconsistent with the government’s
Clean Growth Strategy. The Court determined that the government had not acted unlawfully in
granting the approval, and dismissed the judicial review application.
The COP 26 climate talks will be deferred for a full year. It was reported in April that the
talks, scheduled for November 2020, would be postponed. It has now been confirmed that the
new date for the summit, taking place in Glasgow, is 1 to 12 November 2021. When making this
announcement, the UK Prime Minister also gave a strong indication that the UK will be seeking
a green and climate resilient recovery from the coronavirus recession. He stated that “we owe it
to future generations to build back better” and he called for a “fairer, greener and more resilient
global economy” after Covid-19.
Committee on Climate Change (CCC) says that reducing greenhouse gas emissions
and adapting to climate change is integral to the UK’s recovery from the COVID-19
pandemic. In a letter to the government, Lord Deben, chair of the CCC set out six key principles
for rebuilding the nation following the COVID-19 pandemic whilst delivering “a stronger, cleaner
and more resilient economy”. The six principles concern the use of climate investments to
support economic recovery and jobs, leading a shift towards positive, long-term behaviours,
tackling the wider ‘resilience deficit’ on climate change, embedding fairness as a core principle,
ensuring the recovery does not lock-in greenhouse gas emissions or increased vulnerability
to climate change, and strengthening incentives to reduce emissions when considering tax
changes.
The National Infrastructure Commission (NIC) has updated its recommendations on
cutting greenhouse gas emissions in order to meet the government’s net zero target. NIC
concludes that its original proposals were aligned with the net zero agenda, but some have now
become more urgent. It calls for greater urgency in power and energy efficiency. On transport,
the NIC view is that it remains to be seen whether recently announced extra support for the rollout of electric vehicles will lead to action in the surface transport sector.
The Oil and Gas Authority (OGA) has launched a consultation on proposals to revise
its Maximising Economic Recovery (MER) strategy to take account of the 2050 net zero
target. The OGA does not believe that MER for oil and gas conflicts with the transition to net
zero, because oil and gas will remain a vital part of the UK’s energy mix. The proposals include
new a requirement in the central MER obligation under the Petroleum Act 1998 for the oil and
gas industry to help achieve the UK’s 2050 net zero target. The consultation is open until
29 July 2020.
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National Audit Office (NAO) has raised concerns regarding how the Ministry of Defence
(MoD) intends to meet the government’s net zero goal, and says that “major changes”
will be required to its equipment and estate. The NAO considers that the goal of net zero
greenhouse gas emissions by 2050 “will present a significant challenge for defence”. For
example, all of its vehicles and weapons rely on fossil fuels and some of the largest of these are
still expected to be in operation by 2050. The NAO welcomes the MoD’s climate change policy
review, which is presently underway, and acknowledges that the MoD has now established a
senior committee for health, safety and environmental protection. However, they comment that
environmental activities as a local level have “been subject to the dictates of a broader health
and safety agenda, rather than being seen as being a priority in their own right”.
Draft Environment (Amendment etc.) (EU Exit) (Amendment) (England and Wales)
Regulations 2020 have been laid. They would come into force immediately before the
end of the transition period (currently 31 December 2020). These Regulations allow the
Secretary of State for Environment, Food and Rural Affairs, and Welsh Ministers, to continue
making regulations in connection with the key environmental directives designated and
listed in the Pollution Prevention and Control (Designation of Directives) (England and Wales)
Order 2019 and other directives previously designated. The 26 directives designated relate
to waste, water quality, air quality, asbestos pollution, public participation in environmental
plans and programmes, environmental liability (to prevent or remedy environmental damage),
environmental noise and chemicals.
New Regulations specify lower levels for disposal of equipment containing
polychlorinated biphenyls (PCBs). The Environmental Protection (Disposal of Polychlorinated
Biphenyls and other Dangerous Substances) (England and Wales) (Amendment) Regulations
2020 come into force on 1 July 2020 and amend the Environmental Protection (Disposal of
Polychlorinated Biphenyls and other Dangerous Substances) (England and Wales) Regulations
2000 to align the provisions on when certain equipment containing PCBs needs to be
disposed of, to reflect the provisions of the EU PCB Regulation, which in turn gives effect to
the Stockholm Convention on persistent organic pollutants. The changes lower the thresholds
for quantities of PCBs that may remain in equipment and bring disposal deadlines for some
equipment. The EA is going to publish updated guidance to reflect the changes.
Court of Appeal confirms that a facility is only an “exempt facility” while operating
with the terms of its exemption. In Mustafa and Breslin v Environment Agency, the court
rejected the appellants’ assertion that an “exempt facility” remained as such unless formally
deregistered, and confirmed that a facility would also cease to be an “exempt facility” if it
operated outside the requirements of the exemption. In this case, the appellants had repeatedly
breached the 500 tonne limit for waste wood storage at their site and ignored Compliance
Assessment Report (Exemption) forms provided to them by EA enforcement officers. The
appeal was therefore dismissed.
Portugal has reportedly banned imports of waste until the end of the year to protect its
landfill capacity, particularly as a result of increased COVID-19 related plastic waste.
Portugal is usually an importer of around 330,000 tonnes of foreign waste, including hazardous
waste, and including waste from the UK. The UK is believed to have sent around 7,000
tonnes of plastic waste to Portugal last year, and Portugal has been one of the top 10 export
destinations for UK waste. This puts further pressure on the UK’s domestic waste management
capacity. This, coupled with a record low price for virgin plastics and plastic reprocessing
facilities struggling to recycle in an economically viable manner, could lead to an increase in
landfilling of potentially recyclable plastics.
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Court gives narrow interpretation of regulator powers to require information. In the
recent case of Walker v Chelmsford City Council, the court considered the meaning of one of
the statutory powers to require the production of information in environmental investigations.
The EA and local authorities have powers under s.108(4)(j) of the Environment Act 1995 to
require the provision of information, but this case has recently ruled that the power is only
exercisable in connection with the powers of entry that are contained elsewhere in s.108, and
is therefore referring to a face to face type of demand for information, rather than a written
demand. This has important ramifications for the use of these powers, which cannot now
be used to write to an individual requiring a response to written questions, nor in any other
context except when being used pursuant to the powers of entry. Particularly in light of the
reduction in face to face visits by regulators due to COVID-19 social distancing requirements, it
will be interesting to see if the Secretary of State exercises its powers to confer powers on the
regulators under this section. The text of the judgment is not widely available, but the case is
discussed in more detail here.
The EAC conducted an exploratory hearing on the environmental implications of the
COVID-19 pandemic on 21 May. The hearing may inform future enquiry on this topic. The
EAC Chairman commented that “The global shutdown has seen dramatic temporary drops in
climate-changing emissions and harmful air pollution, but what will the long-term implications
of the pandemic be for the health of our planet? In this hearing we will be looking at the link
between the pandemic and biodiversity loss, the UK’s food security and the connection
between air pollution and COVID-19 mortality rates.” It will also consider opportunities to “build
back a greener, more resilient, climate-friendly economy”.
The Global Reporting Initiative (GRI) launches a waste supply chain standard. The
GRI 306: Waste 2020 standard will be effective from January 2022 and is intended to offer
organisations and way to disclose a more complete picture of the waste impacts in their
activities, products and services. GRI says that the new standard “changes how companies
measure and understand waste, responding to global concerns about increases in waste
generation and the impact on the environment, society and the economy. It encourages
companies to prevent waste at source and unlock opportunities for circular business practices.”
The European Commission has launched a public consultation on revision of the Waste
Shipment Regulation (WSR), as announced in the European Green Deal. The WSR governs
trans-boundary shipments of waste within, to and from the EU. The consultation requests
reviews on revisions to further promote recycling, simplify and reduce the regulatory burden
of the WSR, restrict harmful waste exports, and better address illegal shipments (see further
below). The Commission plans to adopt a legislative proposal revising the WSR in Q4 2020. The
consultation runs from 7 May 2020 to 30 July 2020.
Report on illegal waste shipments published. More than 2,500 violations of the WSR have
been detected since 2018, according to the Shipment of Waste Enforcement Actions Project
latest progress report. Of these, 18% were administrative violations, 22% related to shipments
subject to export bans and 34% have been classified as the most serious offences such as
missing, incomplete and incorrect notifications. The progress report highlights that most
violations concern electric and electronic waste (14%), plastics (13%) and metal waste (13%),
and a majority occurs within Europe (51%).
The European Commission launched a public consultation on a Strategy for Adaptation
to Climate Change, as announced in the European Green Deal. The consultation was
announced as part of the Commission Inception Impact Assessment Roadmap on a European
Green Deal Strategy for Adaptation to Climate Change, on 12 May 2020. The public consultation
states that without drastic emission abatement measures, continued climate change will
increase the likelihood of severe, pervasive and irreversible consequences, such as the collapse
of natural ecosystems, the erosion of global food security or the displacement of people. The
consultation is open between 14 May 2020 and 20 August 2020, and the Communication on a
European Green Deal Strategy for Adaptation to Climate Change should be adopted in Q4 2020.

squirepattonboggs.com

European Commission publishes roadmap for Chemicals Strategy for Sustainability.
The roadmap explains that as chemical production is expected to double globally by 2030,
the strategy aims to protect citizens and the environment better against hazardous chemicals
and encourage innovation for the development of safe and sustainable alternatives. Achieving
this goal would require several actions, including the simplification of the legal framework,
strengthening of the “one substance – one assessment” principle and greater transparency
when prioritising action on certain chemicals. Improving the legislation should focus on
endocrine disruptors, hazardous chemicals in products including imports, combined effects of
chemicals, and very persistent chemicals. The Commission would deliver the Strategy in the
form of a communication in Q3 2020, within the framework of the European Green Deal, as
a first step to move towards a zero pollution ambition for a toxic-free environment. Interested
parties have until 20 June 2020 to comment on the roadmap.
European Commission consults on workability solutions for CLP information
requirements in case of health emergency. The Commission invited stakeholders to
comment until 9 June on a draft amendment to improve the workability of Annex VIII of the
Classification, Labelling and Packaging (CLP) Regulation 1272/2008 on information requirements
for poison centres. This Annex prescribes obligations to submit relevant information on
hazardous mixtures placed on the market to Member State national poison centres, which
provide medical advice in the event of an emergency. The proposed amendment aims to
address some of the “workability” concerns expressed by stakeholders before the date
of compliance with the Annex, such as the difficulty or impossibility of knowing the exact
composition of products in cases where raw materials with highly variable or unknown
composition are used.
Committee of the Regions calls for action on endocrine disruptors and chemicals
in food. In its resolution on the 2020 Work Programme of the European Commission, the
Committee of the Regions, an EU advisory body, called for applying “no safe threshold for
exposure” to all endocrine disruptors across the EU laws, and for a ban on bisphenols and
phthalates in all food contact materials. In November 2019, the Committee had already called
upon the Commission to adopt a comprehensive framework on endocrine disruptors, including
a detailed timetable to implement appropriate criteria for endocrine disruptors in all relevant
EU laws and make progress in reducing exposure to these chemicals, in particular for the most
vulnerable groups.
National competent authorities call for evidence on PFAS. National authorities of Germany,
the Netherlands, Norway, Sweden and Denmark launched a call for evidence on per- and
polyfluoroalkyl substances (PFAS). They invite all stakeholders, including companies using
PFAS and alternatives, to respond to an online questionnaire by 31 July 2020. The collection of
data will inform the authorities’ joint proposal to restrict the manufacture, marketing and use of
PFAS in the EU by 2025 under the REACH Regulation. The proposed restriction, to be prepared
over the next two years, would include a ban on all consumer uses of PFAS, non-essential
professional and industrial uses as well as all uses that might contribute to the accumulation
of PFAS in the environment. However, derogations could be considered. There has been
growing pressure in the past months, both at EU and global level, to take measures against
PFAS pollution. A number of PFAS substances are on the REACH candidate list of substances
of very high concern (SVHCs), or being evaluated by Member States under the Community
Rolling Action Plan (CoRAP). The European Commission recently adopted a delegated regulation
placing PFOA on the list of prohibited substances under the Persistent Organic Pollutants
Regulation (please see frESH Law Horizons April 2020).
NGOs concerned about draft authorisations of chromium trioxide. A group of NGOs led
by the European Environmental Bureau asked the Commission’s REACH Committee to reject
two draft Commission Implementing Decisions granting authorisation for specific uses of
chromium trioxide under REACH. The letter highlights that the applicants for authorisation failed
to provide necessary evidence regarding “1) the risk, notably, for the workers exposed and 2)
that no suitable alternatives were available for all applications covered in the very broad scope
of these similar authorisations”. The NGOs called on the Commission to set stricter criteria for
authorising uses of the substance. If the Committee gives a favourable opinion, or if it does not
reach an opinion by a qualified majority, the Commission may adopt the draft measure.
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